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IN THE 


United States Court of Appeals 

Foe the District of Columbia Circuit. 


No. 10,152 


CLINTON ALBERT PAYNE, Appellant , 

v. 

CAPITAL TRANSIT COMPANY, a Corporation, 

Appellee 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

Appellant’s statement of the case is so foreign to appel¬ 
lee’s conception of what occnred below that a restatement 
is deemed necessary. 

J. E. Heberle, the company Comptroller and Vice Presi¬ 
dent, summoned Payne to his office on May 20, 1947 to in* 
quire about the purchase and resale of tokens stolen from 
the company. In the course of the interview, Heberle as¬ 
serted that he was possessed of information that Payne 
was implicated in the crime and suspended him from his 
employment. Payne denied his guilt. (App. 7-9). 
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No other persons were present at the interview and 
Payne’s action for slander is not predicated on the remarks 
then made. 

Following his suspension, the appellant, Payne, sought 
the assistance of the Union of which he was a member. He 
advised the members of what had occurred, filed a grievance 
setting forth therein the reason for his suspension and re¬ 
quested that the Union intercede in his behalf to have him 
reinstated in his former position (App. 9,10). 

The grievance was presented to the membership, which 
authorized the Executive Committee of the Union to bring 
the grievance to the attention of the proper Company 
officials. This grievance was thereafter presented to the 
Company officials on June 3, 1949 in accordance with the 
procedure followed under the existing labor-management 
contract between the Company and the Union. The Execu¬ 
tive Committee arrived at the Company’s offices pursuant 
to appointment. The Payne case was brought up in conjunc¬ 
tion with the case of one Rosenberger, who was also charged 
with purchasing stolen tokens. William E. Simms, the 
Union president, opened the discussion by informing Com¬ 
pany officers that representatives of the Union, there on 
behalf of Payne and Rosenberger, wanted to know whether 
they would be reinstated. Heberle acted as the spokesman 
for management. He replied that these two men would 
never work another day for the Capital Transit Company 
because he was in possession of evidence that they had 
purchased stolen tokens and resold them for their own pro¬ 
fit (App. 27, 28). 

The statement by Heberle on this occasion constitutes 
the alleged slander about which Payne complains. 

In his brief, Payne repeatedly asserts that the Union 
sought only a “decision and nothing else” from the Com¬ 
pany, and that Heberle “volunteered” the reason for 
Payne’s suspension and that Heberle’s remarks were not 
“in answer to any inquiry” (Appellant’s brief 2,19, 20,21). 
Inspection of the record demonstrates the contrary. 
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Although the purpose of the meeting was already known 
(App. 19, 21, 24), the Union members opened the meeting 
by a statement of their purpose and called upon Heberle to 
explain the company’s position and the reason therefor. 

Bierwagon, a member of the Union’s Executive Com¬ 
mittee, called by plaintiff as a witness, testified that the 
committee was directed “to intercede for these two men”; 
that “Mr. Simms, our President, made the opening state¬ 
ment as to our purpose there”, explaining that “the Union 
voted to have this group come down here to hear the specific 
reasons why these men are being suspended” and to ask 
the company to either “reinstate these men or place a speci¬ 
fic charge of firing against them”; that from “that point 
on Mr. Heberle took up the discussion” (App. 13, 14, 15). 
Powell, another member of the committee, called by plaintiff 
in answer to the question by plaintiff’s counsel, “Were 
any questions directed to Mr. Heberle that you recall?”, 
testified, “Oh, yes sir. Of course we had informed him 
why we were there”. Again he was asked, “Did any one 
else ask him any questions, the reasons why these men were 
being terminated that you recall?”, to which he answered, 
“Oh sure. We wanted to know why they were leaving the 
service” (App. 16, 18). Collins, another member of the 
Committee, called by plaintiff as a witness, testified that 
even though Heberle knew the purpose of the visit, the Pres¬ 
ident of the Union “outlined” the reason therefor, follow¬ 
ing which a “discussion started” (App. 22, 23). Jenkins, 
another member of the committee, called by plaintiff, testi¬ 
fied that Heberle came into the meeting and “Mr. Emmons 
# • * told Mr. Heberle why we were there • • * and from 
that point Mr. Heberle began to talk”; that when he said 
the men would never work for the company again “he was 
asked what the reason was, and the reason was receiving 
and selling stolen property at a profit” (App. 26). Simms, 
another member of the committee and President of the 
Union, also called by plaintiff as a witness, testified that 
after arriving at the company offices “I told [Heberle] 
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what our mission was; that we were there on behalf of Mr. 
Payne * # *” (App. 28). These persons represented all 
of the persons present at the meeting who were called as 
witnesses. 

These witnesses described Heberle as apparently “cer¬ 
tain” of his position (App. 23) and testified that he acted 
in his “normal way” (App. 19) and “used the tone of lan¬ 
guage (sic) that he usually uses” (App. 20). 

Following this testimony, the Court inquired whether 
plaintiff’s counsel had any further witnesses. Counsel re¬ 
sponded that only character testimony remained (App. 31). 
The defendant thereupon moved for a directed verdict 
(App. 31). Plaintiff’s counsel requested the Court to re¬ 
cess through the noon hour in order that he might prepare 
a legal argument on the motion (App. 32). When the Court 
reconvened at 1:45 p. m. (App. 33), plaintiff’s counsel 
stated that he did not wish to argue the motion. Instead, 
he requested permission to call Heberle and cross-examine 
him as an adverse witness (App. 34), stating that he had 
issued a subpoena for Heberle. Heberle was not present 
and there was no indication that the subpoena had been 
served. The Court, not wishing to delay the proceedings, 
asked plaintiff’s counsel to make a proffer of evidence 
(App. 34). Counsel, in response, stated that he would show 
that Heberle, in making his accusation against Payne, had 
relied upon the statement of another employee who had 
confessed his part in the theft of tokens from the company 
and who had also implicated others (App. 34, 35). It sub¬ 
sequently appeared that plaintiff’s counsel had never taken 
Heberle’s deposition and had no statement from him 
(App. 35). 

Since the appellant’s brief asserts that defense counsel 
in his opening statement conceded that Heberle had relied 
solely on the statements of a confessed thief, it seems ap¬ 
propriate to point out the additional background of this 
case, which was also included in the opening statement of 
defense counsel. 
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It had come to the attention of the proper officials of the 
company that large scale thefts of fare tokens had been 
taking place from the daily receipts of the company. A 
James Byerly was apprehended by the police while sitting 
in his automobile in possession of large quantities of money 
which he was dividing and inserting in several envelopes 
bearing the names of his accomplices. This indicated an 
obvious distribution of the proceeds of their loot. Byerly 
readily confessed his defalcations, implicating several 
other employees of the company, among whom was Payne. 
Many of Byerly’s accomplices, when confronted with By¬ 
erly’s accusation, at first denied guilt but later confessed 
and delivered over to the company quantities of stolen 
tokens then on hand exceeding sixteen thousand (R. 8-18). 

Plaintiff’s counsel, addressing himself to the Court, 
stated that if by showing that Heberle had relieiupon the 
accusation of Byerly, a confessed thief, it followed that 
Heberle had not acted in good faith (App. 34). 

The Court, feeling that the proffer was insufficient to 
change the status of the plaintiff’s case, or to justify a de¬ 
lay, directed a verdict for the defendant (App. 35). 

SUMMARY OF ARGUMENT. 

I. Plaintiff had been informed of the reason for his 
discharge. When he invited others to intercede on his be¬ 
half, he consented to a disclosure to them of the ground on 
which his employer had acted. Having thus consented, he 
cannot now complain that the employer stated what ap¬ 
pellant knew he would say. 

II. The alleged slander was expressed on an occasion of 
qualified privilege and plaintiff offered no evidence of ex¬ 
press malice. A verdict was, therefore, properly directed. 

III. Inasmuch as plaintiff had not secured the attendance 
of Heberle and in making proffer of his testimony did not 
spell out facts creating liability on the part of the defen- 
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dant, the Court properly directed a verdict without hearing 
the testimony of the absent witness. 

ARGUMENT. 

L 

The Plaintiff Cannot Complain of a Defamatory 
Publication to Which he Consented. 

The plaintiff was fully apprized of the reason for his 
suspension at the time such suspension occurred (App. 9, 
10). Following this, however, the plaintiff chose to file a 
grievance against the Company with the union of which 
he was a member, thereby choosing to employ the grievance 
machinery set up under the existing labor-management con¬ 
tract (App. 19). This grievance petition recited Payne’s 
termination with the Company together with the grounds 
upon which it was made (App. 10). 

In prosecuting grievances it was the practice of the 
Union’s Executive Committee to schedule a meeting with 
the appropriate Company officials at a convenient time to 
discuss the merits of such grievances (App. 8, 13, 21, 22, 
27, 28). Payne was well acquainted with this procedure. 
He testified that it was at his instigation that the Executive 
Committee discussed his case with the Company (App. 8). 
Undoubtedly Payne knew that if the matter of his suspen¬ 
sion was taken up with the Company, the reason for that 
suspension would be discussed. It cannot logically be as¬ 
serted, therefore, that when the matter of Payne’s suspen¬ 
sion came up on the Executive Committee’s agenda for 
June 3,1947, that it was not there at Payne’s request, con¬ 
sent and full approval. If this is so, then this case is one 
for the application of the principle volenti non fit injuria. 

Such a construction of the facts in this case is in keeping 
with this Court’s recent decision in Washington-Annapolis 
Hotel Co. v. Riddle, 83 U. S. App. D. C. 288, 171 F. 2d 732, 
wherein this Court unmistakably approved the application 
of the general tort doctrine of volenti non fit injuria to 
defamation cases. In that case an investigator for the de? 
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fendant hotel requested permission to visit the plaintiff’s 
rooms to discuss a loss of money which had been entrusted 
to her care. She acceded to the request. When the investi¬ 
gator appeared, the plaintiff was entertaining guests. The 
investigator, however, in the presence of these guests made 
certain defamatory remarks for the substance of which the 
plaintiff filed suit in slander. This Court said that the trial 
judge’s instruction was erroneous in failing to call to the 
jury’s attention the defense of consent. This Court stated 
that if the jury found that the plaintiff permitted an inves¬ 
tigator to come to her apartment, realizing that an accusa¬ 
tion would probably be made against her, and then per¬ 
mitted a third person to remain in her rooms during the 
investigator’s visit, the jury would be entitled to find that 
she impliedly consented to the publication of the defama¬ 
tion and that such an implied consent would bar her re¬ 
covery. In this court’s opinion in the Riddle case, supra, 
a number of other cases were discussed and found to be 
incorrectly decided on the ground of privilege when, in fact, 
they should have been based upon the plaintiff’s consent to 
the publication. Brice v. Curtis, 38 App. D. C. 394, was 
such a case. In that case an unmarried woman visited a 
doctor to discover the reason for a cessation of menstrua¬ 
tion. The plaintiff took her sister with her to the consult¬ 
ing room. The doctor announced, in the sister’s presence, 
a diagnosis of pregnacy. His diagnosis was subsequently 
found to be incorrect and the patient filed an action in 
defamation. The doctor was exonerated upon the theory of 
qualified privilege. This court said in the Riddle case that 
the decision, although correct in its result, was incorrectly 
predicated on the ground of privilege. The court said: 

“The decision is supportable, however, upon the the¬ 
ory that the plaintiff, in bringing the sister into the 
consulting room, had impliedly consented that the 
diagnosis be announced in her presence.” 
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A factual analysis of the case of Montgomery Ward <& 
Co. v. Watson, 55 F. 2d 184, discloses that that decision, 
although bottomed on the theory of qualified privilege, is 
also susceptible to the same interpretation which this court 
placed upon the Brice case, supra. The recitation of facts 
in the Montgomery Ward opinion contains a statement that 
the plaintiff-employee inquired of the defendant’s man¬ 
ager, in the presence of by-standers, as to the reason for 
her dismissal This was certainly an implied consent to the 
publication of the defamation which followed and the sub¬ 
sequent language in the opinion to the effect that a plain¬ 
tiff cannot complain that an inquiry was answered when 
and where it was asked, i.e. in the presence of third per¬ 
sons, is a complete recognition of the consent defense. 
The same interpretation can be made of the case of Beeler 
v. Jackson, 64 Md. 589, 2 Atl. 916. 

Other cases which have applied this principle of volenti 
non fit injuria to defamation actions are: Shinglemeyer v. 
Wright, 124 Mich. 230, 82 N. W. 887, 50 L. R. A. 129; Heller 
v. Howard, 11 Ill. App. 554; Christopher v. Akin, 214 Mass. 
332, 101 N. E. 971, 46 L. R. A. (N. S.) 104; Melcher v. 
Beeler, 48 Colo. 233, 110 Pac. 181, 139 Am. St. Rep. 273; 
Richardson v. Gunby, 88 Kan. 47,127 Pac. 533, 42 L. R. A. 
(N. S.) 520; Howland v. Geo. F. Blake Mfg. Co., 156 Mass. 
543, 31 N. E. 656; Ecuyer v. New York Life Ins. Co., 101 
Wash. 247, 172 Pac. 359, L. R. A. 1918 E. 536; and Polk v. 
Missouri Pac. R. Co., 156 Ark. 84, 245 S. W. 186, 29 A. L. R. 
220 . 

In each of these cases the defamation was communicated 
to a third person, but it was done with the consent and ap¬ 
proval of the subject of the defamation. Certainly the law 
of these cases is applicable to the present one. Payne in¬ 
stigated the discussion of his suspension by the Executive 
Committee with the company. He knew the reason for his 
suspension. The discussion which prompted Heberle’s re¬ 
marks was held with his full approval. It would pervert 
reason to say that Payne did not consent to the publication 
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of the Heberle remarks. He could not have expected He- 
berle to stand mute in the face of inquiry. It would be 
difficult to find circumstances more susceptible to the appli¬ 
cation of the principle of volenti non fit injuria. 

Not only did appellant consent to a publication of the 
reason for his dismissal, but he put in motion the machinery 
which, under the labor contract and applicable statutes, 
compelled such disclosure. 

A remarkably similar factual situation was involved in 
the case of Taylor v. McDaniels, 139 Okla. 262, 281 Pac. 
967, 66 A. L. R. 1246. The plaintiff McDaniels, an engineer 
for the Gulf, Colorado & Santa Fe Railway, had been dis¬ 
charged by the railroad for reasons of misconduct. Mc¬ 
Daniels then importuned one Crawford, the local repre¬ 
sentative of the Brotherhood of Locomotive Engineers, to 
have him reinstated. Crawford undertook to do so and 
exchanged several letters for this purpose with the defen¬ 
dant Taylor, who was the railroad’s Division Superinten¬ 
dent. During the course of this correspondence, Taylor 
wrote that he could not rehire McDaniels because the latter 
was mentally deranged. This statement became the basis 
of McDaniel’s action for defamation. The court, in direct¬ 
ing a verdict for the defendant, held that Crawford was the 
agent of McDaniels and that the publication of a defama¬ 
tion to an agent whose agency involves the very subject 
matter of the defamation, is no publication at all, saying: 

“McDaniels had been discharged by the railway com¬ 
pany three times. He was anxious to be reinstated and 
he procured the services of Crawford to intercede with 
the railway company in his behalf. Crawford did so 
and in answer to Crawford’s communication to Tay¬ 
lor, the letters complained of were written.' In effect 
they gave the reasons offered by Taylor as his excuse 
for refusing to extend leniency to McDaniels or to re¬ 
instate him. They were made to the agent of the plain¬ 
tiff, and as such under the law, were of the same effect 
as though made to the plaintiff himself. There was 
no publication.” 
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In Kansas City M. & B. R. Co. v. Delaney, 102 Tenn. 289, 
52 S. W. 152, 45 L. R. A. 600, relied on in the Taylor case, 
supra, the court also found that there was no publication 
where a defamatory letter concerning a former employee’s 
qualifications had been written to a third person acting in 
the employee’s behalf. 

Although these cases were decided on the grounds of lack 
of publication, a more reasonable description of the gov¬ 
erning principle, in light of what was said in the Riddle 
case, supra, would be that the plaintiff in each case, in re¬ 
questing someone to intercede in his behalf, had consented 
to the publication of any defamatory remarks which could 
reasonably be expected to be made during the course of 
their agency. 

As the evidence in this case so clearly demonstrates, the 
union’s Executive Committee in discussing the Payne griev¬ 
ance with the Company was acting as the agent of Payne. 
Either on the grounds of lack of publication or express 
consent to the publication, the trial court was correct in 
directing a verdict on behalf of the defendant. 

n. 

The Alleged Slander was Uttered Upon a Qualifledly 
Privileged Occasion Without Express Malice. 

The decision of the trial court in directing a verdict for 
the defendant at the conclusion of the plaintiff’s case can 
be supported either on the grounds of lack of publication 
or consent to the publication. Historically, however, the 
factual situation in this case has been treated as one of 
qualified privilege. A communication concerning the quali¬ 
fications of a servant made to a person, possessing a social, 
legal and moral right or interest in such qualifications, has 
universally been held to be qualifiedly privileged, even 
though the communication would have otherwise been de¬ 
famatory. Coxhead v. Richards, 2 C. B. 569; Stuart v. Bell, 
2 Q. B. 341; Doane v. Grew, 220 Mass. 171, 107 N. E. 620, 
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L. R. A. 1915 C, 774; Fresh v. Cutter , 73 Md. 87,20 AtL 774, 
10 L. R. A. 67; Hoff v. Pure Oil Co., 147 Minn. 195, 179 
N. W. 891,11 A. L. R. 1010; Carroll v. Owen, 178 Mich. 551, 
146 N. W. 168. See also Washington <S> Norfolk Steamboat 
Co. v. Davis, 12 App. D. C. 306. 

The defense of privilege has been treated as the last of 
the grounds for the District Court’s ruling, not by reason 
of its insufficiency, but rather because the defense of privi¬ 
lege involves the consideration of express or actual malice 
which need not he considered if this Court accepts either of 
the first two complete defenses to the plaintiff’s case. 

The existence of a privileged occasion is a matter exclu¬ 
sively for the determination of the Court. Brice v. Curtis, 
supra; Washington & Norfolk Steamboat Co. v. Davis, 
supra. See Note 26 A. L. R. 832. The existence of a privi¬ 
leged occasion rebuts the inference of malice that would 
otherwise attend the publication and requires the 
plaintiff to prove that the defamer was actuated by actual 
malice or malice in fact, as distinguished from legal malice, 
in uttering his remarks. See Newell,. Libel, and Slander, 
(2nd Ed.) pp. 315 et seq.; National Disabled Soldiers 7 
League v. Haan, 55 App. D. C. 243, 4 F. 2d 436. If there is 
evidence of express malice, the case should go to the jury. 
In this connection it has been repeatedly held that such 
evidence of malice can be shown by the communication it¬ 
self, or from attendant or extrinsic circumstances. White 
v. Nicholls, 3 How. (U. S.) 287; National Disabled Soldiers * 
League v. Haan, supra. From expressions in the latter men¬ 
tioned cases and others, the appellant argues that a privi¬ 
leged communication should always be submitteed to the 
jury on the question of express malice. Obviously 
that is not what was intended by such statements. 
Slander cases do not stand apart in the law. The 
jurists, using such language, could not have intended 
that a jury should consider an issue not founded 
on the evidence. Such a course would permit the 
grossest speculation by juries. What was undoubtedly 
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intended is that a jury should consider the existence of 
malice only if there is evidence in law sufficient to support 
a finding thereof. If the Court, in the first instance, finds 
an absence of such evidence, it should direct a verdict. 
See Note 26 A. L. R. 852. 

The law pertaining to this matter was most adequately 
expressed in Liddle v. Hodges , 2 Bosw. (N. Y.) 537, as 
follows: 

“When the communication is, in its nature, privi¬ 
leged, the question whether the communication was 
made bona fide without malice, or was malicious, is a 
question for the jury; and the communication itself 
may be of such a character, and hear on its face such 
evidence of the malice of the defendant, that it may and 
ought to be submitted to the jury. But the question of 
malice or no malice in the defendant is not otherwise a 
question for the jury than questions of fact generally . 
are, in all nisi prius trials. The issues of fact are for 
the jury. Nothing is more common than to say that 
questions of fraud are peculiarly questions for the 
jury; and yet this does not mean that it is any more the 
duty of the court to submit that question to the jury, 
unless the evidence be such as would warrant it, than 
it is to submit any other question of fact to them, with-, 
out evidence to support it. So, the sense in which words 
spoken were used and understood, is to be submitted to 
the jury; but not when they are clear and unambiguous, 
and the circumstances under which they are spoken 
create no doubt of their meaning. Nor is it claimed, 
nor do we hold, that the mere fact that the communica¬ 
tion is privileged gives the court the right to withdraw 
the case from the jury, where, as in the present case, 
the privilege is not absolute. If there is any evidence 
of express malice, either on the face of the communica¬ 
tion itself, or in the extrinsic proof, which would sus¬ 
tain a verdict for the plaintiff if the jury should find 
that the words were spoken maliciously, then, and then 
only, the plaintiff is entitled to have the question sub¬ 
mitted to the jury; and this is the whole extent of the 
authorities relied upon by the appellant. And upon 
that view of the subject nonsuits have been frequently 
granted. A jury have no more right to find malice in 
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the defendant, without sufficient evidence, than they 
have to find any other fact in the plaintiff’s favor, with¬ 
out proof. And, if the court can and does see that a 
verdict against the defendant upon that question would 
be without evidence, it is the duty of the court to non¬ 
suit.” 

This Court has applied the principle in those several 
cases wherein a directed verdict below has been affirmed 
because of an absence of evidence showing that on an occa¬ 
sion qualifiedly privileged the defendant was actuated by 
express malice. This Court gave expression to the prin¬ 
ciple in National Disabled Soldiers’ League v. Haan, supra, 
saying: 

“If the plaintiff fails to offer evidence of an extrinsic 
character to prove actual malice on the part of the de¬ 
fendant, in the publication of a libel on a qualifiedly 
privileged occasion, and if the language of the com¬ 
munication and the circumstances attending its publi¬ 
cation by the defendant are as consistent with the non¬ 
existence of malice as with its existence, there is no 
issue for the jury, and it is the duty of the trial court 
to direct a verdict for the defendant.” 

There is no doubt that the occasion on which Heberle 
made his remarks concerning Payne was privileged. Ap¬ 
pellant appears not to dispute this. There was an interest 
on Heberle’s part to make the communication. In fact, he 
was obliged to do so under the labor contract and certain 
applicable statutes. Under the National Labor Relations 
Act, in effect at the time the Payne grievance was discussed, 
the company was required to bargain collectively with em¬ 
ployee representatives and it has been held that such bar¬ 
gaining includes the duty to discuss grievances. NLRB v. 
Cities Service Oil Co 122 F. 2d 149. It has been held that 
collective bargaining “implies a mutual exchange of ideas, 
reasons, and grounds for approving or disapproving sub¬ 
mitted propositions”. Yellow Cab Operating Co. v. Taxi- 
Cab Drivers Local Union, 35 F. Supp. 403. 
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Heberle, therefore, was merely complying with the full 
spirit of the demands of the law in disclosing what actually 
prompted Payne’s dismissal. He was under an obligation 
not to do otherwise. 

The principle of privilege was first introduced into the 
law to protect speakers on such an occasion as was here 
involved; to allow them to protect their interests and speak 
freely and honestly without fear of actions for damages. 
See Beeler v. Jackson, supra, wherein it was said: 

“It was very natural that plaintiff should wish to 
know why he was discharged; and it was but simple 
justice that the defendant should truthfully and frankly 
tell him the reason. It was in the nature of a social 
duty that he should do so. It was a proper and legiti¬ 
mate occasion to speak freely and without reserve. In 
order to relieve him from all embarrassment, the law 
shields him from any injurious consequences on ac¬ 
count of his answer; provided it is given in truth, hon¬ 
esty and fairness.” 

In all such cases where there is a moral, social or legal 
duty to communicate with another about a servant’s fitness, 
the communications will be privileged if the communicatee 
also has the necessary interest. Fresh v. Cutter, supra; 
Hof v. Pure OH Co., supra; Washington Annapolis Hotel 
Co. v. Riddle, supra. 

The appellant’s brief, however, by the silence of its argu¬ 
ment, concedes that the occasion was privileged. The con¬ 
tentions made therein concerned other facets of the privi¬ 
lege question. Conceding privilege, the plaintiff in the 
trial court was required to produce evidence of express 
malice to get his case to the jury. He now contends that 
the requisite showing was made and that the trial court’s 
failure to submit the question to the jury was reversible 
error. 

The malice necessary to support the plaintiff’s burden of 
proof has been defined in vast variety of language. Gener¬ 
ally the testimony must evidence an evilly disposed mind, a 
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foul motive. See Brice v. Curtis, supra, and National Dis¬ 
abled Soldiers League v. Haan, supra. It must show spite, 
ill will or malevolence. Montgomery Ward <& Co. v. Wat¬ 
son, supra; Campbell v. Willmark Service System, 123 F. 2d 
700; or at least such a reckless disregard for the truth as 
would display a malevolent disposition. Deckelman v. 
Lake, 149 Md. 553,131 Atl. 762, Courts have also found ac¬ 
tual malice when the speaker’s remarks have gone far be¬ 
yond the reasonable necessities of the occasion. Mauk v. 
Brundage, 68 Ohio St. 89, 67 N. E. 152, 62 L. R. A. 477; 
Fresh v. Cutter, supra; or from the tenor of the remarks 
themselves, White v. Nicholls, supra . 

Deckelman v. Lake, supra, contains a widely accepted 
definition of malice. Said the Court in speaking of the 
malice necessary to overcome qualified privilege: 

“Malice as here used, in the legal sense, means a 
wrongful act, done intentionally, or with evil intent, 
without just cause or excuse, or as a result of ill will 
Malice does not necessarily imply spite against any in¬ 
dividual, but rather, in many instances, merely a wan¬ 
ton disposition, grossly negligent of the rights of 
others.” 

Honest indignation or justifiable anger, however, will 
not support an inference of actual malice. Dickens v. In¬ 
ternational Brotherhood of Teamsters, 84 U. S. App. D. C., 
—, 171 F. 2d 21; Polk v. Missouri Pac. R. Co., supra. 

• There are two additional criteria which the plaintiff must 
meet before his case can go to the jury whenever privilege 
has been found. First, evidence of malice, in the Federal 
Courts, must be more than a scintilla. Floyd v. Ring Const. 
Corp., 165 F. 2d 125; Shewmdker v. Capital Transit Co., 
79 U. S. App. D. C. 102,143 F. 2d 142. The second was set 
out by this Court in National Disabled Soldiers* League v. 
Roan, supra, as follows: 

“If the language of the communication and the cir¬ 
cumstances attending its publication by the defendant 
are as consistent with the nonexistence of malice as 
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with its existence, there is no issue for the jury, and 
it is the duty of the trial court to direct a verdict for 
the defendant. ,, 

Measured by these general principles, the record in this 
case is devoid of any evidence which would warrant sub¬ 
mission of the case to the jury. At the most, the evidence 
disclosed that Heberle in his conference with Payne on 
May 20, 1947, and with the Executive Committee on June 
3, 1947, was honestly indignant that a trusted employee 
should have abused his trust. The record discloses this and 
no more. There was nothing intemperate about his langu¬ 
age. His demeanor evidenced a man convinced of his po¬ 
sition, who was properly carrying out the functions of his 
office. Several members of the Executive Committee testi¬ 
fied that Heberle spoke in his 1 ‘usual positive” manner and 
seemed quite convinced that he was right. 

The appellant contends, however, that an inference of 
malice can be drawn from the fact that Heberle did not 
have reasonable grounds for belief in the truth of the ac¬ 
cusation made against Payne, and that the accusation was 
in fact false. It will be seen, however, that neither conten¬ 
tion is an adequate ground for the inference of malice. A 
great many courts hold that it is not necessary that the 
utterer have reasonable grounds for belief, but that an 
honest belief in the truth of the accusation is sufficient. 
Montgomery Ward & Co. v. Watson, swpra; Fresh v. Cut¬ 
ter, supra; Christophers. Akin, supra; Lee v. Cannon Mills 
Co., 107 F. 2d 109; John W. Lovell Co. v. Houghton, 116 
N. Y. 520, 22 N. E. 1066, 6 L. R. A. 363. 

The contention was made in Washington-Annapolis 
Hotel Co. v. Riddle, supra, that remarks made on an occa¬ 
sion of privilege, imputing the commission of a crime, 
should be based upon a prior investigation. The appellee 
does not concede that an investigation was not made, but 
this Court in discussing the point said: 
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“Moreover, no authority is referred to and we know 
of none requiring a full investigation as a foundation 
for the assertion of a qualified privilege to communi¬ 
cate a charge of crime.’’ 

It is unnecessary that the point rest upon that ground, 
however. The appellant contends that the confession of 
an admitted thief, implicating Payne, was not a reasonable 
ground for belief. However, the Supreme Court in Cami- 
netti v. U. S., 242 U. S. 470, 61 L. Ed. 442, 37 S. Ct. 192, af¬ 
firmed a judgment of conviction in a criminal case which 
rested solely upon the testimony of an accomplice to the 
crime. Obviously, if such a statement can be a basis for 
a criminal conviction, requiring belief beyond a reason¬ 
able doubt, a fortiori, it could be a reasonable ground for 
action by a private individual in the performance of his 
business affairs. If the reliance was reasonable, certainly 
no inference of malice can be drawn therefrom. 

The appellant further contends that, since he testified 
that he was innocent of the charges placed against him by 
Heberle, the jury could find malice if they believed these 
charges were false. The law, however, is to the contrary. 
In Trimble v. Moorish, 152 Mich. 624, 116 N. W. 451, 16 
L. R. A. (N. S.) 1017, the plaintiff made a similar conten¬ 
tion which was rejected by the Court as follows: 

“The falsity of the charge alone will not establish 
malice so as to authorize a recovery, if the charge is 
privileged, and only becomes sufficient when coupled 
with evidence tending to show that defendant made 
the charges knowing them to be false, or with other 
evidence tending to show malice.” 

In Dickens v. International Brotherhood of Teamsters, 
supra, the trial court charged the jury that proof of the 
falsity of the accusation alone would not support a find¬ 
ing of malice and this court found no error in that charge. 

Conceding then, for the purpose of argument, that the 
charge was false, this would not prove the existence of 
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malice. All other grounds upon which the appellant predi¬ 
cates the existence of malice are fruitless in the law. By- 
precedent and concession the occasion was privileged. 
Only the searching mind of an interested party could con¬ 
tend that actual malice is displayed in this record. Every 
act and word relied upon by the appellant is equally con¬ 
sistent with an honest intention on the part of Heberle to 
properly perform the duties of his office. The confession 
of a thief may be a reasonable ground for believing Payne 
guilty of the charge placed against him. However favor¬ 
ably Payne’s protestations of innocence be accepted, they 
do not prove the existence of malice necessary to overcome 
the privilege. For these reasons, therefore, the trial court 
was correct in directing a defendant’s verdict on the 
grounds that the plaintiff’s proof unquestionably showed 
that the occasion for the communication was privileged 
and that the plaintiff failed to produce evidence of actual 
malice necessary to permit the jury’s consideration of the 
case. 

m. 

On the Basis of the Proffer, the Trial Court Properly Di¬ 
rected a Verdict Without Taking the Testimony of 
Heberle. 

Any dispute upon this point arises only in connection 
with the plaintiff’s attempt to find in the record some foun¬ 
dation for his claim that the plaintiff’s case should have 
been submitted to the jury on the question of express 
malice. The question of express malice, it must be remem¬ 
bered, arises only with respect to the defense of qualified 
privilege. 

In addition to the plaintiff’s testimony, five members of 
the Union’s Executive Committee were called as plaintiff’s 
witnesses. At the conclusion of this testimony^ plaintiff’s 
counsel stated that he had no additional evidence other 
than character testimony (App. 31). The defendant then 
moved for the direction of a verdict. Plaintiff’s counsel 
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requested the Court to adjourn through an extended 
luncheon recess to allow him to prepare legal argument on 
the motion* (App. 32). The Court adjourned until 1:45 
p. m. (App. 32). When Court reconvened, plaintiff’s coun¬ 
sel said that he did not desire to argue the motion but 
wished to proceed with his case (App. 33). He said that 
he wanted to call Heberle and cross-examine him pursuant 
to the provisions of Buie 43 (b), (App. 34). 

Heberle not being present and there being no indication 
that a subpoena had been served upon him, the Court, not 
wishing to delay the trial, asked plaintiff’s counsel to make 
a proffer of evidence for the record (App. 34). Counsel 
stated that he expected to show 41 just what he relied on” 
(App. 34), meaning that Heberle had relied upon the con¬ 
fession of one Byerly, an admitted thief of the stolen, 
tokens. As the trial justice indicated, the point was im¬ 
material. Proof that the confession was actually false 
would not prove express malice. Such a confession in the 
absence of knowledge as to its falsity could constitute rea¬ 
sonable grounds for belief in the truth of the charge made. 
As disclosed by the colloquy at the bench (App. 35), plain¬ 
tiff’s counsel, in fact, was speculating as to what testi¬ 
mony he could elicit from Heberle. Summing up his inten¬ 
tions, however, plaintiff’s counsel made a purely rhetorical 
proffer, saying: 

“I expect to prove, if I may say so, Your Honor, with 
every fiber of my being, that this man did not rely on 
good faith. He relied on something that was a bare 
falsehood, and we can prove that it was a falsehood.” 
(App. 35) 

The proffer, even if accepted to its fullest extent, was 
proof that the charges made by Heberle were false. But 
since the falsity of the charge does not destroy the privi¬ 
lege and standing alone does not show express malice, the 
plaintiff failed to add anything to his case. 
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Moreover, in order that plaintiffs counsel might cross- 
examine Heberle, it would have been necessary to continue 
the proceedings. Nothing is more settled than that the 
matter of continuances is solely within the discretion of 
the trial court and that the exercise of this discretion will 
not be reversed unless the record indicates a clear abuse. 
Gilbert v. La Chapelle, 75 U. S. App. D. C. 395, 127 F. 2d 
750; Wilson v. Beckett, 79 U. S. App. D. C. 94,143 F. 2d 19. 

In Gilbert v. La Chapelle, supra, this court said: “in 
order that a continuance be granted because of the unavail¬ 
ability of evidence, it must appear that the missing evi¬ 
dence, if produced, would probably affect the result of the 
case.” 

In Wilson v. Beckett, supra, the trial court refused to 
grant a continuance for the taking of a deposition of a 
witness who had suddenly been taken ill and therefore was 
not available to testify. The trial court denied the re¬ 
quest after learning that the testimony of the unavailable 
witness would be “very important’* and “along the lines” 
of what another witness testified. It was contended that 
the trial court had abused its discretion in denying the 
continuance. This court said: 

“We think it would have been better practice for 
the Court either to satisfy itself, by questioning coun¬ 
sel, that Ryan’s testimony would not affect the result 
of the case, or to grant a brief continuance so that ap¬ 
pellant might take her deposition. But we are not 
prepared to rule that the court’s failure to do either 
of these things was an abuse of discretion.” 

The trial court in the instant case followed the procedure 
outlined by this court in the two latter cases. The Court 
requested plaintiff’s counsel to make a proffer of evidence 
before calling Heberle, so that if the evidence would not 
avail the plaintiff, the trial would not be delayed. Plain¬ 
tiff’s counsel made the proffer and the Court questioned 
him concerning it. The colloquy merely disclosed that 
plaintiff’s counsel wished to show the grounds upon which 
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Heberle relied in making his accusation against Payne and 
that the accusation was false. From what has heretofore 
been set out in this brief, both facts would be insufficient 
evidence of malice to send the case to the jury. There was 
no abuse of discretion, therefore, in the trial court’s re¬ 
fusal to allow Heberle to be called at such a late hour in 
the trial 

CONCLUSION. 

When analyzed, appellant’s real complaint relates to his 
dismissal. He feels that Heberle should not have accepted 
the accusation of Byerly in the face of appellant’s protesta¬ 
tions of innocence. But appellant does not sue for wrong¬ 
ful dismissal and it is clear from the decided cases of this 
Court that no such action would lie. For reasons best 
known to himself, appellant did not see fit to prosecute 
under arbitration the propriety of his dismissal. He pre¬ 
ferred to bring this action for slander complaining that on 
an occasion, created by himself, Heberle truthfully dis¬ 
closed what had prompted appellant’s dismissal when 
Heberle was compelled by law and contract to speak on 
the subject. 

The trial court properly directed a verdict and the judg¬ 
ment below should be affirmed. 

Respectfully submitted, 

Howard Boyd, 

Pauij R. Connolly, 

Attorneys for Appellee. 


